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Receding maritime zones,
uninhabitable states and climate exiles

How international law must adapt to climate change'

International law is flexible and dynamic. It continuously adapts to unforeseen circumstances
and new political demands, and it will have to adapt to climate change. Climate change
challenges us to reconsider many areas of international law, from the management of
transboundary natural resources to state liability for environmental damage.

This paper looks at three consequences of climate change: receding maritime zones,
uninhabitable states, and “climate exiles”. Many states will be affected by these
consequences, including small island developing states (SIDS) and low-lying coastal states.

Receding maritime zones

As maritime zones recede, coastal states may lose rights to lucrative economic resources.
These include living resources such as fish and non-living resources such as minerals, oil,
and gas. The submergence of a remote island could result in the loss of over 125,000
square nautical miles of maritime zones.? Competition for resources in these zones,
combined with shifting and uncertain boundaries, could result in increased conflict between
states.® Low-lying coasts, such as the northern coasts of Sumatra and Java and southern
coast of Kalimantan in Indonesia, will recede the most quickly.

Under the 1982 United Nations Convention on the Law of the Sea (UNCLOS) maritime
zones are measured from a baseline. The normal baseline is the “low-water line along the
coast” with lines closing river mouths and bays.* Special rules define baselines for reefs and
establish straight baselines or archipelagic baselines under certain conditions.®

The baseline is used to define four maritime zones.®

= States have sovereignty over the territorial sea which extends to 12 nautical miles
from the baseline.’
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» Adjacent to the territorial sea is the contiguous zone which runs for an additional 12
nautical miles from the baseline.? In the contiguous zone, a state may prevent and
punish infringement of customs, fiscal, immigration or sanitary laws within its territory
or territorial sea.’

» The exclusive economic zone (EEZ) is also adjacent to the territorial sea but extends
to 200 nautical miles from the baseline.'® A state generally has sovereign rights over
the natural resources in its EEZ and their economic exploitation."” Other states
possess the freedoms of navigation and overflight.'?

= A state also has sovereign rights to explore and exploit the natural resources in its
continental shelf.”® The continental shelf is defined to run to 200 nautical miles from
the baseline even when it does not physically extend that far,'* and is generally
limited to 350 nautical miles from the baseline when it physically extends further.'

Sea level rise is causing baselines to recede. Although UNCLOS defines maritime zones
from a baseline, it does not explicitly address the effect of moving or “ambulatory” baselines.

Many scholars and practitioners have concluded that as the baseline recedes, so do a
state’s maritime zones.'® The existence of two UNCLOS provisions which create more
permanent boundaries could be interpreted to imply that all of the other provisions create
moving ones."’

In response, commentators have explored many possible legal solutions to fix the current
boundaries of maritime zones."®

Broadly interpreting UNCLOS Article 76(9)
Article 76(9) requires states to deposit information “permanently describing the outer limits of

its continental shelf.”'® This may provide an argument for states to maintain their existing
continental shelf.?
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Broadly interpreting UNCLOS Article 7(2)

Article 7(2) fixes a straight baseline when “because of the presence of a delta and other
natural conditions the coastline is highly unstable . . . notwithstanding subsequent regression
of the low-water line” until it is changed by the coastal state. Article 7(2) was intended to
ensure that the outer limits of the coastal state’s maritime zones do not change.?’

Is it possible to interpret Article 7(2) broadly enough to fix baselines receding due to climate
change? The negotiating history indicates that it was intended to apply only to deltas.?? But
states could assert a broad interpretation through subsequent practice or treaty.

Permanence of declared baselines

Another possible solution is for states to argue that the existing declared baselines are
permanent. As a practical matter, after the normal baseline is established, it remains in place
until it is redrafted even if the coastline has moved.?® Going further, some commentators
suggest that the published charts legally determine the baseline even when the coastline
has moved.?* The feasibility of this solution will depend in part on whether states have a duty
under international law to declare updated baselines.?®

Reinforcement of islands which form part of baselines

Under UNCLOS, islands can generate all four maritime zones.? In contrast, Article 121(3)
states that “[rlocks which cannot sustain human habitation or economic life of their own shall
have no exclusive economic zone or continental shelf.”?” Rocks are therefore entitled only to
a territorial sea and contiguous zone. For states composed of many separate islands, the
transformation of an island into a rock could result in the loss of a large EEZ and continental
shelf zone.

What legally qualifies as a rock under the wording of Article 121(3) is not clear.? For
example, what kind of “human habitation” or “economic life” is required to pass for an island?

States such as Iceland and Japan have reinforced small islands disappearing below sea
level, at great expense, to try and prevent them from becoming rocks.? If successful, this
would maintain the EEZ and continental shelf zones generated by these islands.
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Delimitation agreements

Bilateral or multilateral delimitation agreements between states may hold a maritime
boundary in place. If delimitation agreements provide that a boundary is definitive, that
boundary may continue to apply.* This could freeze both movable land-based boundaries,
such as the median line between two coastal states, and fixed boundaries based on
geographic coordinates.*’

These are some of the possible legal avenues states can pursue to fix their maritime zones
in the face of sea level rise. In the long run, sea level rise may cause a state to be rendered
uninhabitable from storm surges and saltwater intrusion. This raises crucial questions.
Would an uninhabitable state continue to exist? Would it retain sovereignty over maritime
zones or would these be absorbed by the high seas, opening resource exploitation to other
states? Could these maritime zones be used as a bargaining chip in a state’s efforts to
support its continued sovereignty and the livelihoods of its citizens?>?

Uninhabitable states

Very few states have become extinct during the UN Charter period and almost none
involuntarily.*® Although no modern state has ever ceased to exist due to sea level rise, that
may become a reality. Two uninhabited Kiribati islands have already disappeared.®

The most widely accepted criteria for the existence of a state are reflected in the 1933
Montevideo Convention on the Rights and Duties of States. Article 1 provides that a state
should possess a permanent population, a defined territory, effective government, and the
capacity to enter into relations with other states. The predominant view is that a state’s
existence in international law does not depend on the recognition of other states.* But in
practice recognition remains important. It can resolve uncertain situations and regularise
new ones.*®

There appears to be neither a minimum required territory nor a minimum required population
for a state to exist.>” A state can continue to exist despite ineffective government®® or after
the loss of substantial territory.>® Most importantly, there is a strong presumption in favour of
the continuity of an established state.*

With foresight, commentators are exploring legal alternatives to protect the sovereignty of
uninhabitable states.
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Acaquisition of new territory from existing state

One option is for a threatened state to acquire territory from another state by treaty of
cession,*' perhaps in exchange for rights over continuing maritime zones. But in practice it is
difficult to see any state agreeing to cede a portion of useful territory.*?

Rayfuse notes one precedent for this solution. In the 1870s, tens of thousands of Icelanders
were driven out of Iceland by poverty and a volcanic eruption. The Canadian government
entered into an agreement which provided them with land, funds, livestock, and rights as
both Canadian and Icelandic citizens. Their colony of New Iceland was eventually integrated
into Canada.*?

Merger with existing state

Another option is merger by treaty with an existing state, possibly into some form of
federation.* This would involve relocating the threatened state’s population and effectively
transferring its continuing maritime zones to the other state. As Rayfuse puts it, “[t]he
disappeared state would basically have purchased its relocation with its maritime zones.”*

Government-in-exile

There are many examples of states, such as the Baltic states and Poland during World War
I, which in the face of foreign occupation have continued to exist as governments-in-exile.
When the foreign occupation is tainted by illegality, a very long time will be necessary to
overcome the presumption of continuing statehood.*°

It would be difficult to extend governments-in-exile to uninhabitable states. An equivalent
taint of illegality doesn’t currently apply to states causing climate change, and the
uninhabitable or submerged island state may never revert to its current condition.*’

Deterritorialised international personality

Some scholars point towards precedents which suggest that various aspects of sovereignty
can be decoupled from the requirement of territory. One is the Sovereign Military Order of St
John of Jerusalem, of Rhodes and of Malta, which after ejection from Malta by Napoleon in
1798, has retained many aspects of international personality. The Order retains sovereign
immunity in countries that recognise it, has formal diplomatic relations with 102 states, and
has permanent observer status at the United Nations.*® Similarly, the Papal See was
recognised as a state after being annexed by Italy in 1870, until it was granted sovereignty
over Vatican City.*

Rayfuse proposes a new category of international personality called the “deterritorialised
state”, consisting of a government or authority elected by registered voters which would act
as trustee of the assets of the state for the benefit of its citizens.*® This authority would
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continue to represent the rights and interests of citizens — such as their desire to retain their
culture and traditions — vis-a-vis their new host state(s). The existence of deterritorialised
states could be transitional, spanning one generation or one human lifetime.®’

Additional questions arise when people emigrate from a state which will be rendered
uninhabitable by climate change. Do they have the right to stay in another country? Can they
— and should they — be considered refugees?

Climate exiles

Intrastate displacement is already occurring. The inhabitants of Papua New Guinea’s
Carteret Islands are reportedly preparing to leave for the mainland as saltwater intrusion
makes traditional livelihoods and food sources impossible.

Climate induced displacement reveals a gap in international law. The 1951 Refugee
Convention and its 1967 Protocol define “refugee” as any person who “owing to a well-
founded fear of being persecuted for reasons of race, religion, nationality, membership of a
particular social group or political opinion, is outside the country of his nationality and is
unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or
who, not having a nationality and being outside the country of his former habitual residence,
is unable or, owing to such fear, is unwilling to return to it.”*

Commentators generally agree that this definition cannot be interpreted to include climate
exiles — those forcibly displaced across international borders by the impacts of climate
change.* Climate exiles remain governed by international human rights law, but this does
not entitle them to admission and stay in another country. The refugee definition was not
drafted with them in mind.*® Climate exiles do not share an immutable characteristic which
grounds their membership in a “particular social group”. Their “persecution” lacks intent and
is not an act of government. Unlike refugees, climate exiles can usually count on the
protection of their state, even if it is limited.

Even though the large majority of climate migration will take place within states, we focus on
climate exiles because they fall into this legal gap. However, many of the solutions proposed
to assist climate exiles address intrastate climate induced displacement as well.

Expanded definition under the Refugee Convention
The Refugee Convention definition has been expanded in several regional contexts. The

1969 Organization of African Unity (OAU) Convention includes people compelled to leave
their country “owing to . . . events seriously disturbing public order in either part or the whole
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of his country of origin or nationality . . .”.*® The 1984 Cartagena Declaration on Refugees
similarly includes people “who have fled their country because their lives, safety or freedom
have been threatened by . . . circumstances which have seriously disturbed public order.”’
These instruments could be interpreted to include climate exiles as people compelled to
leave due to events seriously disturbing public order.*®

Therefore, one option is the amendment of the Refugee Convention to cover climate
exiles,”® or the establishment of a new Protocol with the same effect.®°

Many commentators have argued against this approach. Adding climate refugees to the
Refugee Convention may weaken protection of traditional refugees and create competition
for resources between the two groups.®’ Some suggest that a renegotiation of the Refugee
Convention may actually undermine the international refugee protection regime, given that
many developed countries seek to interpret its provisions restrictively.®

New agreement under the United Nations Framework Convention on Climate Change
(UNFCCC)

Other proposals address climate exiles within the UNFCCC regime. Williams suggests that a
post-Kyoto agreement should specifically recognise climate change displacement and
provide for regional cooperation addressing the problem.®® She suggests that regional
cooperation which builds on existing geopolitical and economic relationships is more likely to
be effective.®® The South Pacific region, for example, may come to agreement more quickly
than the community of states as a whole.

In contrast, Biermann and Boas propose a fuller UNFCCC Protocol on Recognition,
Protection and Resettlement of Climate Refugees. Their proposal includes an executive
committee, use of implementing agencies to operationalise the Protocol, and a new climate
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refugee fund.®® They argue against an independent convention because it would weaken
links with the climate policy process and require lengthy negotiations on core principles.®

Independent convention

A new convention need not be related to the refugee or UNFCCC regimes. There are many
proposals for a new independent convention.

In Docherty and Giannini’s view, the UNFCCC regime suffers from a limited mandate which
is not focused on remedies, a track record of inaction, and a general historical reluctance to
incorporate human rights issues directly into environmental treaties.®” Their proposed
convention would distribute shared responsibility for climate exiles among home states, host
states, and the international community.®® It creates a global fund, a coordinating agency,
and a supporting body of scientific experts.®®

Falstrom proposes a convention patterned on the Convention Against Torture. Like that
convention, her proposal provides interim protection for climate exiles and includes
provisions outlining state responsibility to find, correct, and prevent underlying environmental
degradation.”

Hodgkinson and his co-authors propose a convention which operates prospectively based
on whether an environment is likely to become uninhabitable in the future.”" They set out in
detail the operation of a climate change displacement organisation and its constituent
bodies.”® Their proposal notably treats SIDS as a discrete group, with bilateral displacement
agreements between SIDS and host states to be negotiated under the aegis of the climate
change displacement organisation.”

Bilateral or regional arrangements

Bilateral agreements to accept climate exiles, for example between a Pacific Island state and
Australia or New Zealand, remain another possibility. McAdams argues that initial attention
should be focused on bilateral and regional agreements, and that the development of
regional soft-law declarations would prove more effective than a new international
convention.”

There are currently no bilateral or regional arrangements for climate migration. New Zealand
accepts 75 citizens from Tuvalu, 75 from Kiribati, and 250 from Tonga annually through its
Pacific Access Category.”® But this is a labour migration programme and New Zealand
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immigration makes clear that “there is no link between the [Pacific Access Category] quota
and climate change.”®

The adaptation of international law

Climate change is challenging international law on many fronts. Among other things,
international law must evolve to address receding maritime zones, uninhabitable states, and
climate exiles. International lawyers have raised many potential solutions for each of these
challenges. What remains is to muster the political will necessary to turn potential solutions
into reality.
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