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Trading Water: The Human Factor

Jona Razzaque

SETTING THE SCENE

The truth sounds clichéd, but out of six billion people
in the world, one billion have no access to safe drink-
ing water and over two billion lack access to sanitation.!
There is no doubt that access to adequate amounts of
clean water, for both consumption and sanitation, is a
prerequisite for a healthy life. Yet, the Third World
Water Forum (March 2003)? in Japan failed to play a
major role in determining the future of the world’s
freshwater resources and rejected attempts to estab-
lish access to clean water as a human right.

Chapter 18 of Agenda 21 of the 1992 United Nations
Conference on Environment and Development® deals
with freshwater resources, especially the application
of integrated approaches to the development, manage-
ment and use of water resources. There were seven
proposed programmes regarding freshwater, including
water resource assessment, drinking water supply and
impacts of climate change on water resources. The
2002 Millennium Development Goals (MDGs)* set
three targets related to freshwater. They aim (i) to

" A Framework for Action on Water and Sanitation (WEHAB Work-
ing Group, August 2002), at 7, available at <http://www.un.org/esa/
sustdev/sdissues/water/wehab_water_sanitation.pdf>.

2 Around 24,000 delegates from 182 countries focused on the
escalating global water crisis. See Third World Water Forum
Ministerial Declaration (Kyoto, 23 March 2003), available at <http://
www.world.water-forum3.com/jp/mc/md_final.pdf>.

3 According to Agenda 21, Chapter 18: ‘Water is needed in all
aspects of life ... The multi-sectoral nature of water resources
development in the context of socio-economic development must
be recognized, as well as the multi-interest utilization of water
resources for water supply and sanitation, agriculture, industry,
urban development, hydropower generation, inland fisheries, trans-
portation, recreation, low and flat lands management and other
activities’. See Agenda 21, 1992 Report of the UNCED, | (UN Doc.
A/CONF.151/26/Rev. 1, Rio de Janeiro, 14 June 1992), Chapter 18
(Protection of the Quality and Supply of Freshwater Resources:
Application of Integrated Approaches to the Development, Manage-
ment and Use of Water Resources), paras 18.2 and 18.3.

4 This is an ambitious agenda for reducing poverty and improving
lives that world leaders agreed on at the Millennium Summit in
September 2000. For each goal, one or more targets have been set,
most for 2015, using 1990 as a benchmark. Goal 7 dealt with envir-
onmental sustainability. This goal was re-emphasized in the WSSD
Summit. Around 191 countries have signed the United Nations
Millennium Declaration. See United Nations Millennium Declaration,
UNGA Resolution 55/2 (UN Doc. A/RES/55/2, 8 September 2000),
available at <http://www.un.org/millennium/declaration/ares552e.pdf>.

halve the proportion of people in the world without
access to safe drinking water by 2015; (ii) to halve the
proportion of people in the world who have no access
to basic sanitation by 2015; and (iii) for each country
to develop integrated water resources management
and water efficiency plans by 2005.

Similar to the Millennium goals, the 2002 World Sum-
mit on Sustainable Development (WSSD)® reiterated
the aim to halve the proportion of people without
access to safe drinking water. It urged national govern-
ments to develop national programmes for sustain-
able development and to empower local communities.
At the same time, it talked about increasing access
to public services and institutions such as water,
education and heath. In order to combat deserti-
fication and mitigate the effects of drought and floods,
it prioritized integrated land, water and natural
resources management. The Water, Energy, Health,
Agriculture and Biodiversity (WEHAB) Initiative,® pro-
posed by the United Nations Secretary-General prior
to the WSSD, also plays an important role in achieving
the MDGs and the newly agreed targets of the WSSD.
The WEHAB initiative serves as a conceptual frame-
work for action in the implementation of the out-
comes of the WSSD, as well as a mechanism to
provide direction to the realization of the MDGs. Both
WEHAB and the MDGs offer a unique opportunity to
coordinate efforts and combine resources of a range of
diverse development partners to achieve sustainable
development and poverty reduction in the developing
countries.

5 Water-related issues are mentioned in Chapter Il on poverty erad-
ication and Chapter IV on protecting and managing the natural
resource base of social and economic development. It includes
supporting developing countries and countries with economies in
transition in their efforts to monitor and assess the quantity and
quality of water resources. See Plan of Implementation of the World
Summit on Sustainable Development, Report of the World Summit on
Sustainable Development, Johannesburg, South Africa, 26 August—
4 September 2002 (UN Doc. A/CONF.199/20), Resolution 2, Annex,
para. 6 available at <http://www.johannesburgsummit.org/html/
documents/summit_docs/131302_wssd_report_reissued.pdf>.

5 The WEHAB Initiative focuses on five key thematic areas of crucial
global importance and was proposed by the United Nations Secretary-
General Kofi Annan to bring additional impetus on action at the
WSSD. The WEHAB Initiative seeks to provide impetus to action in
these five key thematic areas of crucial global importance and
particularly for poor people throughout the developing world. See
A Framework for Action on Water and Sanitation, n. 1 above, at 5.
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The level of global freshwater consumption rose
six-fold in the last century, which is over twice the
population growth rate, and the rate of increase is still
rising.” Reasons for this include the rising demand
on water for irrigation and industrial processes, and
increasing use of water by people as their incomes
rise. The level of population growth is higher in Asia
and Africa, and so is the shortage of freshwater. In
order to upgrade water supplies and sanitation to
meet basic human needs in developing countries, the
United Nations estimates that more than US$20 billion
per year is needed for more than a decade to provide
a minimum of clean water and sanitation to the poor-
est.® And that is just in the developing world. Thou-
sands of cities around the world have failed to keep up
with their growth and old water systems are cracking
up. Up to 70% of all water and sanitation projects fail
within a few years, in most cases due to lack of money
to maintain them.’

This article briefly explores the status of water as a
human right. It outlines the international commit-
ments under the international and regional conven-
tions, and judicial decisions outlining the nature of the
right to water. It deals with the commodification of
water and the potential impact of the General Agree-
ment on Trade in Services on water resources. It also
discusses the influence of corporations and various
international financial institutions on the develop-
ment of the water sector and water-related services.
The question is whether the commodification or the
privatization of water services will ensure that ad-
equate safe drinking water reaches the poor and the
marginalized sections of the community. Is water only
an economic good or is it both a social and economic
good?

DISCUSSION ON WATER AS A
HUMAN RIGHT

EXPRESS RIGHT

Several international instruments refer to water as a
human right. These instruments include the following:

" United Nations Environment Programme, Global Environment
Outlook (UNEP, 2000), at chapter 2.

& The World Commission on Water estimates that the current level
of investment of about US$70 billion per year needs to increase to
US$180 billion per year to ensure water security by 2025. See World
Bank, Water Sector Resources Strategy: Strategic Directions for World
Bank Engagement (World Bank, February 2003), available at <http://
www.Inweb18.worldbank.org/ ESSD/ardext.nsf/18ByDocName/Strategy>.
®J. Vidal, ‘10 questions the west must answer’, The Guardian
(23 August 2003).
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e Article 14, paragraph 2, of the Convention on the
Elimination of All Forms of Discrimination against
Women (1979) stipulates that State parties shall
ensure to women the right to ‘enjoy adequate living
conditions, particularly in relation to . . . water supply’.'°

e Article 24, paragraph 2, of the Convention on the
Rights of the Child (1989) requires State parties
to combat disease and malnutrition ‘through the
provision of adequate nutritious foods and clean
drinking-water’."!

e Article 10 of the United Nations Convention on the
Law of the Non-Navigational Uses of International
Watercourses (1997) explicitly addresses basic
human needs, including food. In the event of a
conflict between uses of water in an international
watercourse, special regard shall be given ‘to the
requirements of vital human needs’.”

e The Statement of Understanding accompanying
the United Nations Convention on the Law of
Non-Navigational Uses of Watercourses (1997)"
declared that, in determining vital human needs in
the event of conflicts over the use of watercourses,
‘special attention is to be paid to providing sufficient
water to sustain human life, including both drink-
ing water and water required for production of
food in order to prevent starvation’.

e Articles 11 and 12 of the International Covenant
for Economic, Social and Cultural Rights (1966)
formalizes the right to food and minimum quality
of life."* The Committee of Economic, Social and
Cultural Rights believes that the right to water falls
within the category of guarantees under Article 11
that are ‘essential for securing an adequate stand-
ard of living, particularly since it is one of the most
fundamental conditions for survival’.’® In 1995, the

'® United Nations Convention on the Elimination of All Forms of
Discrimination against Women (New York, 18 December 1979),
available at <http://www.un.org/womenwatch/daw/cedaw/>. This
convention entered into force on 3 September 1981.

" United Nations Convention on the Rights of the Child (New York,
20 November 1989), available at <http://www.unhchr.ch/html/menu3/
b/k2crc.htm>. The convention entered into force on 2 September 1990.

2 Convention on the Law of the Non-Navigational Uses of Interna-
tional Watercourses (New York, 21 May 1997), available at <http://
www.un.org/law/ilc/texts/nonnav.htm>.

'3 Statements of Understanding Pertaining to Certain Articles of the
Convention, Report of the Sixth Committee convening as the Working
Group of the Whole, Convention on the Law of the Non-Navigational
Uses of International Watercourses (UN Doc. A/51/869, New York,
11 April 1997), para. 8, available at <http://www.un.org/law/cod/
watere.htm>.

' International Covenant on Economic, Social and Cultural Rights
(UNGA Resolution 2200A (XXI), New York, 16 December 1966),
available at <http://www.unhchr.ch/html/menu3/b/a_cescr.htm>.

® United Nations Committee on Economic, Social and Cultural
Rights, General Comment No 15, Substantive Issues Arising in the
Implementation of the International Covenant on Economic, Social
and Cultural Rights: The Right to Water (Articles 11 and 12 of the
International Covenant on Economic, Social and Cultural Rights)
(Doc. E/C.12/2002/11, Twenty-Ninth Session, 26 November 2002), at
para. 3, available at <http://www.unhchr.ch/html/menu2/6/gc15.doc>.
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Committee recognized that water is a human right
contained in Article 11(1).® The right to safe drink-
ing water clearly falls within the category of guar-
antees essential for securing an adequate standard
of living, particularly since it is the most funda-
mental condition for survival.

ECOSOC Comment on the Right to Water
The 145 countries that have ratified the International
Covenant on Economic, Social and Cultural Rights are
now obligated progressively to ensure access to clean
water ‘equitably and without discrimination’. The
declaration of the United Nations Economic and Social
Council’s (ECOSOC) Committee on Economic, Social
and Cultural Rights is in the form of a ‘General Com-
ment’ and acts as the mechanism for providing
interpretation of the covenant. In General Comment
No 157 on the implementation of Articles 11 and 12,
the Committee noted that ‘the human right to water is
indispensable for leading a life in human dignity. It is
a prerequisite for the realization of other human
rights’. In summary, the right to water puts an obliga-
tion on governments progressively to extend access to
sufficient, affordable, accessible and safe water sup-
plies and to safe sanitation services. The Committee
states that ‘water should be treated as a social and
cultural good, and not primarily as an economic good’
(emphasis added).™

Obligation on Government Under the General
Comment, there is a specific obligation for the parties
to the covenant to improve access to safe water. The
express right to water obliges governments to put in
place plans to improve access to safe, affordable and
sufficient water supplies. The Member States are not
obliged to secure immediate access to water for all
their populations, but they should progressively seek
to improve access. This express right could limit the
risks confronted by vulnerable communities when their
rights to water are denied or drastically impinged upon.

Enjoyment of the right to safe drinking water is
dependent upon the realization of other human rights,
particularly the rights to housing, health, work, social
security and education, as well as freedom of expres-
sion, freedom of association, freedom of residence and
participation in public decision making. The Commit-
tee, in its General Comment, notes the importance of
adequate sanitation, as an integral part of the rights to

'® United Nations Committee on Economic, Social and Cultural Rights,
General Comment No 6, Economic, Social and Cultural Rights of
Older Persons (UN Doc. E/C.12/1995/16/Rev.1, Thirteenth Session,
24 November 1995), at paras 5 and 32.

7 See General Comment No 15, n. 15 above.

'8 |bid., para. 11.
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adequate housing and health, in ensuring the protec-
tion of water sources and supplies.”

Whereas the right to safe drinking water applies to
everyone, State parties need to give special attention
to those individuals and groups who have traditionally
faced difficulties in exercising the right, including
women, children and indigenous peoples. The report
specifically mentions those who face difficulty in phys-
ically accessing adequate drinking water, including
people with disabilities, older persons, persons living
in disaster-prone areas or on small islands.

The General Comment on the right to water imposes
three types or levels of obligations on State parties,
including the obligations to respect, to protect and to
fulfil the right to safe drinking water. The obligation
to respect requires that State parties refrain from
interfering directly or indirectly with the enjoyment of
the right to drinking water. The obligation to protect
requires State parties to prevent third parties from
interfering in any way with the enjoyment of the right
to safe drinking water. Third parties include indi-
viduals, corporations and other entities, as well as
agents acting under their authority. State parties need
to ensure that third parties operating or controlling
water services and resources, for example piped water
networks, water tankers, water vendors and wells, do
not threaten or compromise the sufficiency, safety,
affordability or accessibility of the right. It adds that
privatization of water services should be deferred
until:

an effective regulatory system is in place, that is in conform-
ity with the Covenant and this General Comment and that
includes independent monitoring, genuine public participa-
tion and imposition of penalties for non-compliance.*

The obligation to fulfil requires State parties to adopt
the necessary measures directed towards the full real-
ization of the right to safe drinking water. State parties
should adopt comprehensive and integrated strategies
and programmes to ensure that there is sufficient and
safe water for present and future generations.*

Violations of the Right to Water To demonstrate
compliance with their general and specific obligations,
States should establish that they have taken necessary

® See Committee on Economic, Social and Cultural Rights, Sixth
Session, General Comment No 4, The Right to Adequate Housing
(Article 11(1) of the Covenant), in Compilation of General Com-
ments and General Recommendations Adopted by Human Rights
Treaty Bodies (UN Doc. HR\NGEN\1\Rev.1, 1994), at 53. Also see
General Comment No 14, The Right to the Highest Attainable
Standard of Health, Committee on Economic, Social and Cultural
Rights (UN Doc. E/C.12/2000/4, 2000).

2 |bid., para. 24.

2! |bid., paras 25-29.
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and feasible steps towards the realization of the right
to safe drinking water. In accordance with interna-
tional law, a failure to act in good faith amounts to a
violation of the right. Article 26 of the Vienna Conven-
tion on the Law of Treaties (1969) states that ‘[e]very
treaty in force is binding upon parties to the treaties
and must be performed by them in good faith’.*
Article 27 states that a ‘party may not invoke the
provisions of its internal law as justification for its fail-
ure to perform a treaty’. A number of typical examples
of violations relating to the levels of obligations,
emanating from the Committee’s work, have been
identified in the General Comment. For example,
violations of the obligation to respect include dispro-
portionate or discriminatory increases in the price of
water and pollution, and diminution of water resources
affecting human health. Violations of the obligation to
protect include failure to enact or enforce laws to pre-
vent the contamination and inequitable extraction of
water, and failure to regulate effectively and control
water service providers. Violations of the obligation to
fulfil include failure to adopt or implement national
strategies, policies and laws designed to ensure the
right.

States are obliged, as stated in the General Comment,
to monitor effectively the realization of the right to
safe drinking water. The right of individuals and
groups to participate in decision-making processes
that may affect their exercise of the right to water
must be an integral part of any policy, programme or
strategy concerning water. The work of human rights
advocates and other members of civil society who
assist in the realization of the right, particularly for
vulnerable or marginalized groups, should be respected,
protected, facilitated and promoted by the State
party.®

IMPLIED RIGHT

The right to safe drinking water has been implicitly
recognized in a wide range of international documents,
including treaties, declarations and other standards.*

22 \lienna Convention on the Law of Treaties (Vienna, 22 May 1969),
printed in 1155 UNTS (1969), 331, entered into force 27 January
1980, available at <http://www.un.org/law/ilc/texts/treaties.htm>.

2 See General Comment No 15, n. 15 above, para. 59.

24 See, for example, Universal Declaration of Human Rights (UNGA
Resolution 217A (lll), New York, 10 December 1948), Article 25;
International Covenant on Economic, Social and Cultural Rights,
n. 14 above, Articles 11 and 12; Declaration on the Right to Develop-
ment (UNGA Resolution 41/128, New York, 4 December, 1986), Article
8. The status of water rights under international law has been
examined by J. Scanlon, A. Cassar and N. Nemes, Water as Human
Right, presented at the Seventh Conference on Environmental Law
(Sao Paulo, Brazil, June 2003), at 3—8.

© Blackwell Publishing Ltd. 2004.
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These instruments cover the rights to life, to the
enjoyment of a standard of living adequate for health
and well being, to protection from disease and to
adequate food. Access to clean water and sanitation is
a precondition to many of these rights. The question
is whether the right to water can be considered as a
derivative right, that is, a human right, which can be
implied by these provisions. If these provisions are
examined, it is evident that an expressed right, such as
the right to adequate food, human health and develop-
ment, cannot be attained without also guaranteeing
access to clean water.

Some recent environmental treaties also deal with
water resources. The International Convention to
Combat Desertification (1992), Article 2 (objective)
states that long-term integrated water strategies are
required in affected areas.”® These are intended to
improve productivity of land, and the rehabilitation,
conservation and sustainable management of land
and water resources, leading to improved living condi-
tions, in particular at the community level. Articles 13
and 14 also talk about an integrated approach and
the exchange of technical know-how. The Eighth
Conference of the Parties to the Convention on
Wetlands (1971)* adopted a resolution on the use of
groundwater compatible with the conservation of
wetlands.”” These guidelines recognized the import-
ance of the whole water cycle, and the existing link
between ground and surface water for their use and
management. They took account of the urgent need
to decrease the loss and degradation of aquatic eco-
systems through policies of sustainable development
and conservation of biodiversity. They also urged the
promotion of initiatives, supported by both the public
and private sectors, for the participation of civil
society in the management of groundwater, within
the framework of integrated management of water
resources.

REGIONAL DOCUMENTS

Article 11 of the Additional Protocol to the American
Convention of Human Rights (1988) in the area of
economic, social and cultural rights provides that
‘everyone shall have the right to live in a healthy

% United Nations Convention to Combat Desertification in Countries
Experiencing Serious Drought and/or Desertification, Particularly in
Africa (Paris, 17 June 1994), entered into force in 1996, available at
<http://www.unccd.int/convention/menu.php>.

2 COP-8 was held in November 2002 in Valencia, Spain. For more
information, see the website available at <http://www.ramsar.org/
key_res_viii_index_e.htm>.

27 See Resolution VIII.40, Guidelines for Rendering the Use of
Groundwater Compatible with the Conservation of Wetlands (26
November 2002).
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environment and to have access to basic public
services’.?® Article 2 of the European Convention on
Human Rights (1950) also requires States to take
positive, proactive steps to support the right to life.*

There are a few European regional documents that
address the link between human rights and water.*
Regional documents such as the United Nations Eco-
nomic Commission for Europe (UNECE) Convention
on Environmental Impact Assessment in a Trans-
boundary Context (1991),%' UNECE Convention on the
Protection and Use of Transboundary Watercourses
and International Lakes (1992) and its 1999 Protocol
on Water and Health,** and the UNECE Convention
on Access to Information, Public Participation in
Decision-Making and Access to Justice in Environ-
mental Matters (1998) (Aarhus Convention)*® periph-
erally talk about water in relation to groundwater
abstraction, impact assessment of water-related projects,
such as dams and pipeline, and access to information.
These documents, however, do not create any specific
right to water.

OTHER DOCUMENTS

The First International Conference on Water and
the Environment (1992) in Dublin provided input on
freshwater issues for the 1992 Rio Declaration.?* It

2 Additional Protocol to the American Convention on Human Rights
in the Area of Economic, Social and Cultural Rights (San Salvador,
17 November 1988), available at <http://www.oas.org/juridico/english/
Treaties/a-52.html>.

2 Convention for the Protection of Human Rights and Fundamental
Freedoms (Rome, 4 November 1950), available at <http://www.hri.org/
docs/ECHRS0.htmI#C.Art2>.

% See J. Scanlon et al., n. 24 above, at 7-8.

3 Convention on Environmental Impact Assessment in a Trans-
boundary Context (Espoo, 25 February 1991), available at <http:/
www.unece.org/env/eia/>.

%2 See UNECE Convention on the Protection and Use of Trans-
boundary Watercourses (Helsinki, 17 March 1992), entered into
force 6 October 1996; and UNECE Protocol on Water and Health to
the 1992 Convention on the Protection and Use of Transboundary
Watercourses and International Lakes (London, 17 June 1999), not
yet entered into force.

3 Convention on Access to Information, Public Participation in
Decision Making and Access to Justice in Environmental Matters
(Aarhus, 25 June 1998), available at <http://www.unece.org/env/pp/>.
% The Dublin Conference Report expresses an holistic, comprehens-
ive, multi-disciplinary approach to water resource problems world-
wide. It is based on four principles that cover environmental, social,
political and economic issues: (i) freshwater is a finite and vulner-
able resource, essential to sustain life, development and the environ-
ment; (ii) water development and management should be based
on a participatory approach, involving users, planners and policy
makers at all levels; (iii) women play a central part in the provision,
management and safeguarding of water; and (iv) water has an
economic value in all its competing uses and should be recognized
as an economic good. See International Conference on Water
and the Environment (Dublin, January 1992), available at <http:/
www.water-2001.de/documents/conferences.asp>.

© Blackwell Publishing Ltd. 2004.
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outlined the importance of involving stakeholders in
the decision-making process and asked for the eco-
nomic value of water to be recognized ‘in all its com-
peting uses’. The Ministerial Declaration of the Second
World Water Conference (2000) stated that business
as usual is not an option.*®> Water resources and the
related ecosystems are under threat from pollution,
unsustainable use, land-use changes, climate change
and many other forces. The link between these threats
and poverty is clear, for it is the poor who are hit
first and hardest. Their recommendations include
ensuring that freshwater, coastal and related eco-
systems are protected and improved; sustainable
development and political stability are promoted; every
person has access to enough safe water at an afford-
able cost to lead a healthy and productive life; and
the vulnerable are protected from the risks of water-
related hazards.

Acknowledging that water resources continue to be
public goods, the International Conference on Fresh-
water (2001)%* focused on practical ideas and identi-
fied positive ways forward relating to a wide range of
water-related issues. It reviewed the role of water in
sustainable development and took stock of progress
in the implementation of Agenda 21. Participation of
local people, workers, non-government organizations
and the private sector in ‘new partnerships’, joint
action, shared knowledge, and effective regulation
and monitoring were recognized as essential for
improving the management of water resources.”

After much hype and expectations,* the Third World
Water Forum in 2003 failed to produce a definite
programme of action and the Ministerial Declaration
advocated the building of public—private partnerships
for water projects.® At the heart of the debate in the
Third World Water Forum 2003 was how to address
the issue of the growing shortages of adequate quantities
of clean water, particularly for drinking and sanitation.
The Ministerial Declaration omitted to mention the

35 Ministerial Declaration of The Hague on Water Security in the
Twenty-First Century (The Hague, 22 March 2000), available at
<http://www.thewaterpage.com/hague_declaration.htm>.

% International Conference on Freshwater: Water — A Key to
Sustainable Development (Bonn, Germany, 3—7 December 2001).
For more information, see the website available at <http://www.water-
2001.de/>.

%7 |bid., Ministerial Declaration.

% Expectations were created as the Forum met after the ECOSOC
General Comment No 15 recognized ‘water as a human right’ and
it was held during the International Year of Freshwater. See Joint
Statement by Three Rappoteurs of the United Nations Commission
on Human Rights at the Third World Water Forum, UN Press Release
(Kyoto, 17 March 2003).

% Third World Water Forum Ministerial Declaration (Kyoto, Shiga
and Osaka, 23 March 2003), available at <http://www.world.water-
forum3.com/jp/mc/md_final.pdf>.
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Holland and Bolivia in 1992° and sought compensa-
tion of US$25 million from the Bolivian Government
for cancelling the Cochabamba contract. The matter is
still pending before the tribunal.®®

INSTITUTIONAL INFLUENCE

One of the main sources of financing of private water
services in developing countries comes from the Inter-
national Monetary Fund, which demands the use of
private water services in exchange for debt relief.*
The World Bank is another powerful institution that
promotes the commodification of water.”> The World
Bank can withhold project funds unless a country
cooperates, and the same approach is applied by a
myriad of regional banks, such as the European
Investment Bank, the Inter-American Development
Bank, the Asian Development Bank and the African
Development Bank.

The World Bank has relentlessly spearheaded a cam-
paign to push for water to be considered an economic,
rather than a social, good. On the plea of improving
access and sustainability of dwindling supplies, water
trading and promotion of private water rights have
been pushed onto developing countries.’® In countries
where water industries are not making any profit, the
World Bank is ‘unlikely to approve a water sector loan

°21n November 2000, Bechtel created new holding companies
in Holland, which allowed Bechtel/Aguas del Tunari to apply for
jurisdiction under the ICSID and challenge Bolivia. The ICSID
tribunal has not been viewed as a neutral body by a number of
Bolivian non-government organizations. See L.E. Peterson, Research
Note: Emerging Bilateral Investment Treaty Arbitration and Sus-
tainable Development (International Institute for Sustainable Devel-
opment, August 2003), available at <http://www.iisd.org/pdf/2003/
trade_bits_disputes.pdf>.

% See the list of pending cases on the ICSID website, available at
<http://www.worldbank.org/icsid/cases/pending.htm>.

% Under the International Monetary Fund (IMF) Poverty Reduction
and Growth Facility (PRGF), many developing country governments
have agreed to have their loans conditional on the privatization of
their water sectors. See ‘Countries with IMF: Water Privatization
and Cost Recovery Conditions: Bearing the Burden of IMF and
World Bank’, 22:9 Multinational Monitor (September 2001), avail-
able at <http://www.multinationalmonitor.org/hyper/list.ntml>.

% General encouragement towards privatization can be found in
World Bank, Private Sector Development Strategy Directions for the
World Bank Group (World Bank, 9 April 2002). The 2003 Water
Sector Resources Strategy of the World Bank emphasizes the need
to (i) decentralize water services; and (ii) achieve full cost recovery
which can act both ‘as an incentive to private investment and as a
disincentive to waste’. See P. Street, ‘Global Water Markets and the
General Agreement on Trade in Services’, 13:4 Water Law (2002),
259, at 265. Also see, World Bank, Water Sector Resources Strat-
egy: Strategic Directions for World Bank Engagement (World Bank,
February 2003), available at <http://www.Inweb18.worldbank.org/
ESSD/ardext.nsf/18ByDocName/WaterResourcesManagement>.

% BBC News, World Bank Pushes Private Water, UK edition (14
August 2003), available at <http://www.news.bbc.co.uk/1/hi/world/
africa/3148837.stm>.
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without the explicit or implicit condition of water
privatization, as concessions, leases, or management
and service contracts’.”” The proportion of the water
sanitation services that are projected to be privatized
by 2010 are as follows: Western Europe 20% in 1997
and will increase to 35% in 2010; in Latin America 4%
in 1997 and will increase to 60% in 2010; Africa 3% in
1997 and will increase to 33% in 2010; Asia 1% in 1997
and will increase to 20% in 2010.%®

In 1999, the World Bank awarded debt relief to
Mozambique only after the country agreed to privatize
the water supply in Maputo and also agreed to eliminate
obstacles for private sector participation in, inter alia,
water services.®” In 1999, the World Bank suspended a
US$46 million loan to Paraguay for not privatizing its
water sector.'”® However, for accepting its precondition
to raise water tariffs by 95%, the World Bank approved
a similar loan of US$110 million to Ghana in July
2001."! Higher tariffs for water mean the poor have to
use less or go without. In Ghana, where privatization
has been in full swing, price increases have already
forced many people to cut down water consumption
drastically,'®® and in South Africa, high tariffs for water
have led people to consume polluted river water.'*?

CONCLUSION

Recognizing a human right to water is an important
step towards holding decision makers accountable.
Although there is no recognized fundamental human
right to water, international conventions have taken
account of the vital importance of water and estab-
lished it as part of the right to life. The right to water
is mentioned in various regional and non-binding
documents, and the ECOSOC General Comment on
the right to water has established clear obligations on
Member States. Moreover, within the last decade, the
focus of various international conferences has shifted
towards more sustainable use of water and underlined
that water is not merely an economic good.

9 See S. Shrybman, n. 77 above, at 4.

% See A. Earle, n. 62 above, available at <http://www.thewaterpage.
com/int_companies1.htm#where>.

9 Jubilee 2000 Coalition, ‘Mozambique gains an extra $28 million
per year from HIPC’, Debt in the News (1 July 1999), available at
<http://www.jubilee2000uk.org/jubilee2000/news/mozamb0107.html>.
100 A Islam, ‘World Water Commission Tries to Fill All Glasses’,
7:149 TERRA Inter Press Service Daily Journal (6 August 1999), at 3.
91 S. Sharma, ‘Water Privatization — Torrent of Trouble’, The Hindu
Business Line (30 May 2002), internet edition, available at <http://
www.blonnet.com/bline/2002/05/30/stories/2002053000030800.htm>.

192 bid.

8 S. Grusky, ‘Privatization Tidal Wave: IMF/World Bank Water
Policies and the Price paid by the Poor’, 22:9 Multinational Monitor
(15 September 2001), available at <http://www.multinationalmonitor.org/
mm2001/01september/sep01corp2.html>.
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Privatization could pose problems with the ownership
of water.'”* Generally, a State has the full jurisdiction
and control over water resources. Privatization means that
the State can transfer the right to natural resources
to the benefit of only a small (wealthy) segment of
society. The public sector must manage these natural
resources and should not transfer the right to private
entities with profits in mind. However, municipalities
in developing countries are not able to provide the
service and depend on the investment from the private
sector. The private companies work on a profit-making
basis and governments either see them as an instru-
ment to raise profit or to raise efficiency. Under the
MDGs, everyone should have access to safe water. If
safe water comes at a price, the poor will not be able to
pay. The price of water supply increases if the related
costs of sewage and drainage are added to it. There-
fore, the tariff must be fully transparent regarding the
full cost of treating and delivering water and waste.

The International Monetary Fund and the World Bank
need to rethink their ‘privatization’ agendas related to
private sector participation in the water sector when
many developing countries and the least developed
countries do not have appropriate regulatory frame-
works and public consultation processes.'” There is
also a need to provide financial and technical support
for building the necessary capacity for the public
sector to perform the tasks required. In most cases,
crucial decisions about water privatization and cost
recovery are made without the knowledge and consent
of citizens. Therefore, an inclusive system of governance,
and local community participation and partnership

4\/. Shiva, Water Wars (South End Press, 2002) at 20-24.

15 The 2001 International Conference on Freshwater concluded this
as well in Sections 16 and 17 of the Bonn Recommendations for Action.
It further noted that ‘private sector participation should not be imposed
on developing countries as a conditionality for funding’. See Inter-
national Conference on Freshwater, Bonn Recommendations
(Bonn, 7 December 2001), available at <http://www.water-2001.de/
outcome/BonnRecommendations/Bonn_Recommendations.pdf>.
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between local government, community-based organ-
izations and water utilities could offer some solutions
to make safe drinking water accessible to all.'*®
Principle 10 of the 1992 Rio Declaration and Aarhus
Convention model of participatory mechanisms can
provide useful guidelines for national governments
for early public participation when all options are
open.'”’

It is possible for community-based management to
work involving grass-roots community, governments
and companies in managing water.'® The ownership
of water should be given back to stakeholders to
develop and manage their own water supply systems.
This reduces the cost of the water supply to the
public exchequer and gives ownership back to com-
munities. The answer to privatization is not ‘full
cost recovery’, but political decentralization and
empowerment.'’
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1% The World Bank’s Water Resources Sector Strategy, Part | (Introduction
and Development Context) has touched upon this. See n. 95 above.
However, according to the International Union for Conservation of Nature
and Natural Resources (IUCN), participatory decision-making issues
have been discussed generally and more emphasis is needed on
the ‘development of infrastructures’. See IUCN, The World Bank’s
New Water Strategy — Disengagement from the Poor and the Envir-
onment (IUCN, 2003), available at <http://www.iucn.org/themes/
wetlands/pdf/WBWaterStrategylUCNAnalysisMay2002.pdf>.

07 See Aarhus Convention n. 33 and n. 56 above. Under Article
6 of the Aarhus Convention parties are obliged to provide for public
participation if activities are listed in the annex to the convention or
any non-listed activity that may have a significant effect on the
environment. See J. Ebbesson, Information, Participation and Access
to Justice: the Model of the Aarhus Convention, Joint UNEP—OHCHR
Expert Seminar on Human Rights and the Environment (Geneva,
14-16 January 2002), available at <http://www.unhchr.ch/environment/
bp5.html>.

%% An example of this could be La Coordinadora de Defensa del
Agua y de la Vida Coalition mentioned in n. 90 above.

1% At the Second World Water Forum and Ministerial Conference in
2000, the main challenges for the next century were stated as the
empowerment of people and greater participation in decision mak-
ing; the promotion of peaceful cooperation regarding transboundary
watercourses; the provision of security from floods, droughts, pollution
and other water-related hazards; and good governance. See Minis-
terial Declaration of The Hague on Water Security in the Twenty-First
Century, n. 35 above, para. 3.



